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JURiSDIGTION IN THE CONFESSIONAL.

Drar MASTER AND DRETHREN,

The question on which I have, at the request of a
recent Chapter, to address the Synod to-day is one which has
been mooted before. It formed the subject of a considerable
controversy in the year 1849. Messrs. Dodsworth, Allies,
and Maskell addressed a joint letter to Dr. Pusey, inviting
him to state his opinion as to the Jurisdiction required by a
priest in order that he might rightly exercise the office of a
Confessor. The statements contained in that letter,and others
subsequently published, went to the impugning of the practice
of many priests at that period, and notably that of Dr. Pusey
himself, The reply made by Dr, Pusey was a volume, in the
form of a letter to Mr, Upton Richards, entitled, “The Church
of England leaves her Children free to whom to open their
griefs.” That volume I need scarcely say is characterised by
all Dr. Pusey’s usnal exuberant and diffuse learning. Many
of the Society are of course acquainted with this reply, and it
meay therefore perhaps appear at once somewhat needless and
somewhat presumptuous that I should enter on a discussion,
however brief, of the same topie. My justification must be
twofold. First, as a matter of fact, there appears at the
present time to be a variety in practice, and a considerable
diversity of opinion, on this matter. If the Society can in’
any degree lessen this diversity, it is clearly most desirable
that it should do so. Secondly, I venture to think that
though Dr. Pusey’s book is most exhaustive and conclusive
on one point of the controversy,it does not seem to he equally
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g0 on another. What those two points are I will state directly.
Tt is on the latter of them that I have fo address you.

The general question may be stated thus—1Is it necessary
that a priest should possess any power or authority other than
that given to him in ordination,in order that he may rightly—
that is, validly as well as licitly—absolve any penitent who
may come to him? This general question involves two others.
First,as regards the penitent—May he make his confession to
any priest he chooses? If he may not do so, it of course fol-
lows, & converso, that not every priest may absolve. The
second question is as regards the priest himself, independently
of the penitent. That is, assuming that penitents may go to
any priest duly qualified and be rightly absolved, or, in other
words, assuming that, in foro peenitentiz, the penitent has no
Superior appointed for him,but is permitted to submit himself
to whom he will, what then is the nature of that qualification?
‘Who is a duly qualified priest? Now it is the first of these
questions—that, namely, which regards the penitent—that I
conceive Dr. Pusey has most conclusively answered. He has
shown that in the Anglican obedience (L use an indefinite
term to express an indefinite thing) there is no such person
as the “ proprius sacerdos” of the Lateran Council, as strictly
understood—that is, that penitents are not bound to confess
to their Parish Priest, or to any perticular priests, but that
when the needs of the conscience require, they are at liberty
to go to any duly qualified priest, or “discreet and learned
minister” as the exhortation expresses it. Less than this,
indeed, could not well be deduced from that exhortation.
But Dr. Pusey goes further; and from the fact of the freedom
he has thus indicated he draws, or seems to draw, the con-
clusion that therefore every priest is with us duly qualified,
or a “discreet and learned minister”; and consequently thab
any priest may, ab any time and place where he may choose,
raceive all penitents who may come to him, and may duly
absolve them. Now this conclusion, which, whether Dr.
Pusey really intended it or mot, has been very generally
inferred from his book, appears to me not only to he wider
than the premises, but to be opposed to the principles as
well as the enactments of Canon Law. The opinion, which is
somewhat widely prevalent, is that every power and authority
required for the due administration of the Sacrament of
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fulness and validity of priogtly acts depended only upon thé
power of - order, how would schismatically ordained priests
differ from catholic priests? They do differ, because, though
both have order, the latter only can have jurisdiction. So
again, the distinction between Metropolitans and their Conpro-
vincials, so far as it is more than one of homour, is of course
founded on difference in jurisdiction. It is necessary to insist
on this point, because some, while admitting the formal dis-
tinetion between order and jurisdiction, seem to think that it is
only convenient and theoretical, and may be safely disregarded
in practice, That, in fact, jurisdiction, though different from
order, is yet conveyed at the same time and by one and the
same action; so that every validly ordained priest has juris-
diction as well as order. Such an opinion, as I hopa to show,
is entirely opposed to the teaching of the approved Doctors
of the Church, and is fraught with most serious conse-
quences, and is liable to produce grave dengers and disorders.
To multiply authorities would he simply fo quote every
Canonist who has ever written. Thus Barhosa [Jur. Kecles.
TI. 1 32] says, “Jurisdiction i3 not necessarily joined to order
by consecration.” And Devotus [Inst. Jur. Can. L 85] says;
“Potestas hee, que jurisdictionis dicitur, aut regiminis, non
ita cohmret ordinis potestati ut ab ea sejungl mon possit.”
And 8. Thomas [Tn 4 Senz. 17. 3. 2] “ Ad effectum aliquem
duo requiruntur potentia activa in agente et materia debita in
guscipiente. TIdeo ad effectum ligandi et solvendi requiritur
et potestas clavium quae dabur in ordine et materia debita, sc.
subditus qui habetur ex jurisdictione. Unde oportet com-
fiteri sacerdoti et mon misi proprio. Sed proprius sacerdos
duplex est. Vel ex jurisdictione ordinaria sicut parochialis
gacerdos, vel episcopus, vel papa; vel ex jurisdictione dele-
gata, sicut ille. cui committet potestatem audiendi aliquis
horum trium,”

Jurisdiction then is a power distinct from and supple-
mentary to Order. The power of Order comes direct from
Gop; as the intervention of the Minister of the Sacrament of
Order is strictly ministorial or mechanical. It is otherwise
with Jurisdiction, Gop is of course the Sole Fount of Juris-
diction ; but He has ladged this power in the bosom of the
phu;ch, and from her, by the individual acts of her rulers, it
is given fo those who are qualified to receive it; it is an
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easential part of the gift of sovereignty. Order, being an
immediate gift of Gop, is immutable or indelible. Jurisdic-
tion, on the other hand, is mutable, and dependent upon con-
ditions themselves the subject of human ecclesiastical law,
Jurisdiction is thus defined by Reiffenstuel [Jus. Canon.
Univ. T. 29. 3] “Jurisdictio est potestas publica juris
dicendi.”” This is of course the most general and formal
definition.  He more explicitly defines it when [r. 5]
distinguishing hetween jurisdiction passive, or the capacity
for exercising jurisdiction, and jurisdiction active, which
alone is properly called jurisdiction, he describes it as the
“facullas b potentia exercendi [aunctoritetis]” Ferraris
s, v, gives this definition, *Jurisdictio definitur quod si
facultas alicujus habentis publicam auctoritatem et eminentiam
muper alios ad eorum regimen et gubernationem.” Refering
once again to Dr. Pusey’s bock, it would seem that the
definition or description which he gives [p. 23] cannot he
accepted as sufficient or accurate. He says that jurisdiction
is an authority vested in each priest, which he may exercise
whensoever any, according to the law of the Churcl, submits
himself to it; and secondly, that it is an authority over
certain individuals given to a certain priest, Dr. Pusey
appears to rely on the statement of De Palude: “In that
way in which authority is in man, it is equally in every
priest ; but the Superior gives him the matter but no power, -
axcept when he ordaing him.” What De Palude says is just
what Reiffenstuel says—that we must distinguish that which
may improperly be called jurisdiction, which is rather a
capacity, from jurisdiction proper. Dr Pusey’s statement
goems at once too wide and foo narrow. It is too wide,
because it attributes jurisdiction proper to every priest; if is
too narrow, because it does not cxpress the limitation of
jurisdiction except in ene particular way ; it is imperfect,:
becanse it mingles with the general definition the particulars
of a special case. As we have seen, tho more general and
accurate description is—dJurisdiction is the faculty or power
of exercising, nsing, and putting into activity a power or
authority already bestowed, and is necessary for the licit, and
in gome cases valid, exercise of such power or authority.
Jurisdiction is either in foro externo, or in fore consciens
tie, It is of the latter kind that we are now concerned, All
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fulfilled by the penitent. But if the confession be a purely
voluntary act on the part of the penitent, or at least an act
to which he is impelled only by conseience, and his belief as
to what the Church teaches to be the Divine law, then, it is
argued, no jurisdietion is required ; because the jurisdiction
given by external means, either & jure or personaliter, is
correlative and commensurate with external positive human
law only. Dut a voluntary confession not being made under
such law, it follows that the correlative jurisdiction is not
requived. And hence it is argued that, in respect to the
Anglican obedience, no such jurisdiction is required. That
is of course assuming the position as to confession so often
now taken by Anglican writers, but to which I do not desire °
to pledge myself. This very opinion had found some sup-
porters in the Roman obedience. Suarez thus reports the
opinion, which you will observe is substantially identical with
that which I have just sketched [ubi sup. m. 2] < Alil
tandem distinctione usi sunt de confessione non necessitate
sed voluntaria facta.” That is, that jurisdiction was required
for the confession ez pracepto made once a year in accordance
with the Lateran Canon Omnis uiriusque Sexus, but not for
other confessions. But he refutes this, saying, *“ Hec autem
sententia mon minus est falsa quam precedens guia necessitas
jurisdictionis in ministro hujus sacramenti non est ex
pr=cepto ecclesiss sed ex intrinseca ratione, et institutione
hujus sacramenti per modwm judicil.” That is, that the need
of jurisdiction arises not from any positive enactment, but
from the very nature of the Sacrament itself. And mo
[n 7] he further argues that absolution promounced without
jurisdiction is mot only irregular but void, for “In alilg
[sacramentis] quamtumvis ecclesia removeat ministrum a sacro
ministerio alicujus sacramenti, nihilominus sacramentum ab
illo datum validum est, licet ille peccet in ministrando quia
nulla conditio sublala fuit necessaria ad sacramentum ; in
hoc autem sacramento, si ecclesia non concedat, vel auferat
jurisdictionem et hoe modo [that is, either by want of eon-
cossion or by deprivation] prohibeat ministerium, non solum
peceat sacerdos qui tentat absolvers, sed etiam nihil facit,
Et ratio est quia illa non est tantum prohibitio, sed efiam
ablatio alcujus conditionis seu potestatis necessariz in
ministro ad valorem-talis actus, quam potestatem nos diximus
esse jurisdictionem,”
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% (teneralis regula est posse delegare hanc jurisdictionem
omnes qui illam habent ordinariam.”  The principle is
clearly indicated both in the canon Inter Cetera of the
Tateran Council, as well as in the Omnis utriusque sexus of
the same Council. And he adds, ¢ Parochus respectu suorum
subditorum potest hane jurisdictionem committere seu dele-
gare . ... ub recte notavit Navarrus et doctores omnes.” The
importance of this principle is very great. Its application
to the right of the parochus to delegate his authority is
further shown by the gloss of Lyndwood v. 4d Vieariam in
the Constitution of Otho De Inst. Vie [ed. Oxon p. 24]
“ Quidam sunt Viearil mercenarii et sic conviearii rectorum,
qui ad tempus assumunbur temporales ad placibum rectorum
et sine licentin episcopi, eb tales missas et cetera sacramenta
vice rectorum recte ministrant. Immo ot Viearius perpetuus
hujus modi convicarium temporalem habere potest in adju-
forium suum et sine licentie episcopl dum tamen statutum
provinciale vel synodale non impediat.” And so too the gloss
on v, in propriis personis in the same constitution.

Tt will thus be seen that cvery beneficed priest in cure
of souls can, without any licenco being required from the
Dbishop, delegate jurisdiction to another priest to hear the con-
fossions of his, the delegator’s subditi. And further, to
exercise all such jurisdiction in foro peenitentize as the dele-
gator himself stands possessed of. But inasmuch as every
parish priest—I mean when I use this term the rector,
vicar, or perpetual curate. of a Church -—has by virtue of
the exhortation in the Communion Office jurisdiction over all
who come to him, it follows that every such priest can,
without licence of the bishop, give to another priest juris-
diction to hear the confessions of all who may come to him at
the church or other place, within the parish, appointed fov
the hearing of confessions. But when it is said sine licentia
episcopi, it must be clearly understood that this does not
mean in opposition to the bishop. The latter may prevent the
delegation here spoken of, either by restraining the parochus,
or by forbidding the delegate to act. For it is a general
principle that the superior can restrain the inferior. ¢ Pre-
latus superior potest hanc delegationem impedire sicut potest
casus Teservare.” [Suarez, xxvi i 3.] The superior canmot
indeed directly restrain the inferior who has ordinary juris-
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diction, in the exercise of that jurisdiction as vegards it

essential matter. Thus he cannot prevent his hearing the
confessions of his subditi, though by reserving cases he might
prevent his giving absolution withont referring to him in
such cases. Nor can he directly take away the right of dele-
gation. Buf he can practically do so, because he has a right
to say, T forbid you to delegate your jurisdiction except o
such priests as I approve.” So if a bishop distinetly pro-
mulgates, in a proper official manner, a direction that no
priest not helomging to the diocese is te officiate within it
without his permission, then no parochus could delegate
except 0 such priest as had that permission. If the dio-
cesan rule wero that no forcign priest might officiate for more
than (say) a fortnight without the bishop’s permission, then
a parochus might delegate jurisdiction within that period, but
not for longer. Similarly, if the diocesan has prohibited any
priest nominatim, no parochus within that diocese could
delegate jurisdiction to him, You will, T think, perceive
that many practical questions of the present day aro solved by
the above considerations.

On the other hand, you will of course note that, if the
bishop gives jurisdiction to any priest for either a part or the
whole of the diocese, such priest may absolve within the
Limits of any parish within such diocese, or such part of such
diocese, whether the parochus consents or not.  [Suarez, wbs
sup. 8.] Thispoint is applicable to the case of assistant curates
‘amongst ourselves, and vicaires in France. Assistant curabes
receive their jurisdiction direct from the hishop, and not from
the parochus,  Their jurisdiction is a delegated Jjarisdiction,
given to them explicitly by the terms of their license, by
which they are empowered to “ perform all ecclesiastical duties
‘belonging to the said office.” It is very important that this
should be borne in mind —the fact, I mean, fhat the jurisdie-
tion of an assistant curate in foro peenitentize is independent
of the parochus, and not derived from him,  The parochus
of course, inasmuch as the external government of the
church and parish belong to him alone, can regulate the ex-
ternal arrangements as to the hearing of confessions. Butlhe
cannot forbid any of his subditi making their confessions, if

they choose to do so, to the assistant curates, nor can he
forbid the latter to hear confessions, either in toto, or those
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of a certain class ; and this for the sufficient reason that the

pavochus is mot the ordinary from whom the assists:nt has

received his jurisdiction, but the bishop. .Bu‘u the inferior

cannot restrain the jurisdiction of his superior, whether that

jurisdiction is exercised persomally and divectly or by delega-

tion. There is no difference whatever ina parochus attempting

to restrain the jurisdiction of the assistant and his attempting
to prevent the diocesan from hearing confessions in his parish.

He has 1o more power to interferc in the one case than in the

other. Thus Snares [xxvi. I. 12] says distinctly— Parochus
non potest prohibere parochianum suum quomimus confiteatur
religioso habenti privilegium ad audiendas confessiones vel
alteri sacerdoti ab episcopo exposito eb ab illo jurisdictionem
habenti.” Whether the parochus has a right to forbid the
assistant hearing confessions in the church or vestry, may,
perhaps, be doubtful. Tt might be argued that, just as the
parochus can undoubtedly prevent the assistant preaching or
baptizing, or indeed taking any part in the services of the
church, so he can forbid him hearing confessions at the
church ; and if the assistant did so in spite of the prohibition,
the absolution so given would be invalid through defect of
jurisdiction quoad locum.  But the argument is not a sound
one; for, first, the parochus cannot wholly prohibit the
assistant from exercising his functions. He may do so un.
questionably in all but two cases; the one is, that_ as all
priests in cure of souls—assistants as well as parochi — are
bound on all Sundays and Testivals o say Mass for their
parishioners and penitents, therefore the parochus is strictly
bound to afford each of his assistants the opportunity of
doing so on such days, and the assistants have a clear canonical

. claim to the use of the altar on such days; but of course at

such times, within canonical hours, as ‘the parochus may choose
fo appoint. This disposes by itself of the whele ground of the
argument. Tho other case is, as I contend, the case of con~
fessions. And the reason is the same in both, viz., that the
saying Mass on certain days, and the hearing the confessions of
such as apply to him, are duties personally attaching to every
priest in cure of souls by virtue of that position, and cannot,
except in special circumstances of necessity, be discharged but
by himself. But the duty of discharging these funct1on§ con
notes the correlative right to say Mass and hear confessions,

Y
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We must now enquire what qualifications are required in
the priest who receives delegated jurisdiction, The chief point
is whether he must be one approved by the bishop. And
here I would remark that it is not uncommon at the pre_sent
day to find. a considerable confusion existing in many minds
as to the distinetion between approbation and licence. It
has even been assumed that because there is absolutely no
trace of any such formal approbation being given, or special
licenses for hearing confessions being issued by English
bishops in post-Reformation times, that therefore there 1s 1;0
Jurisdiction required, and the simplex sacerdos may as rightly
and validly give absolution as the diocesan himself, But
“approbation ” has nothing whatever to do with jurisdiction.
In ity present form it belongs simply and solely to the
Tridentine Canon Law. “Approbation” is nothing more than
the formal certificate of the bishop that a certain priest is
duly qualified as far as casulstical and other knowledge is
concerned, and is in other respects fit for the sac'red”WQrk 015'
the tribunal of penance. But the « approbation” is not
enough ; the “approved” priest must obtain Jurisdiction,
either ordinary or delegated, before he can take his seat in
the confessional. According to the modern Roman discipline,
Jurisdiction can only be licitly delegated to an approved
priest, though if it were given to ome nof approved the
absolution given by such priest would be valid. But the
pre-Tridentine Canon Law, with which alone we are con-
cerned, made no such condition necessary.  Thus Suarez
states positively [xxzvi. 1. 1.] that jurisdiction may he
delegated to any priest, buf, ©“ut rite fiat (bhat is according
o the modern diseipline) necessc est uf talis sacerdos sit

approbatus juxta formam concilii Tridentini.” Nor is any -

special form in any way needful. “Dicendum est nullam
aliam formam esse ad hoc specialiter requisifam praterquam
quod delegans sufficienter explicet voluntatem suam, sup-
posita potestate : mam quibuscundque v.el"bls, signis, ant
seripturis hoe fiat ad hune effectum efficit” [ubi sup. 13].
All that is necessary is that the delegate should be idoneus,
niot technically but mentally, morally, and physically; that Is,
that he: should know the difference between, mortal and venial
sins, and how and when to give a}asolu’gon and impose
penance; that he should be one.of a right life and conversa-

i
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tion and free from censures, and that he should he physically
capable of hearing confession, N othing further, as all the older
canonists hold, wags necessary under the pre-Tridentine law,
Having considered who may delegate, and to whom
delegation may be made, we must now enquire in what way
delegation of jurisdiction may be effscted. There are three
ways according to Suarez [xxvi. 2, I, ete.]: 1. A jure—ac, ex
parto poenitentis~—2, 3 consuetudine—3, per concessionem
hominis.  We will pass over the first mode for a moment, as
it involves some most important considerations. Taking
then the second mode, there are generally reckoned three cases:
1. In articulo mortis 5 2. in case of the confession of only
venial sins or sing already confessed ; 3. in the case of the
ordinary confessions of the clergy.  In the second and third
€ases every priest, unless excommunicate or inhibited, has

Jurisdiction ; in the first case of course, any priest, without

any exception whatever, has jurisdiction. Tt must be under-
stood that, strictly speaking,it is not by custom—-that is, the
frequentated acts of the penitent or confessor—that the
jurisdiction is acquired, but rather by the tacit consent of the
Church, of which the custom is a witness. Tt ig indeed
doubtful whether in the two latter cases the consent of the
Church is not more than tacit. The third mode by which
Jurisdiction is given, namely, DPer concessionem, is two-fold :
1. Concessio privata et personalis, when the superior di-
rectly delegates to an individual 5 2. Concessio communis
eb publica, such as the general concession to a religions order,

We recur now to the first mode by which jurisdiction ig
delegated & jure, or ex Pparte peenitentis. This does not mean
that the penitent gives jurisdiction to his confessor—an idea
manifestly absurd, and cutting at the root of every sound
idea about jurisdiction—hut ouly that the penitent, or rather
the action of the penitent, is the medium whereby the juris-
diction is granted, by virtue of the provisions of the Church,
made for such cases. Jurisdiction can only be conveyed to a
priest in this way when the penitent has had accorded to
him the faculty of choosing his confessor. Such faculty
must of course be granted by a superior having ordinary
Jurisdiction over the penitent. In view of the interpretation
which may be put upon the exhortation to communion, viz,
that the authorities of the Anglican obedience collectively,
¢ 2
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and every parochus who reads that exhorfation individually,
grants the faculty of choosing a sonfessor—how far limited
by the words “disereet and learned” T will consider pre-
sently—it is obviously a matter of much importance to
know what are the conmsequences which follow upon the
granting such faculty, and the condifions of the grant.

The first consequence is, that by this grant the priest
chosen by the penitent receives jurisdiction over him., This
Suarez [xxvii. pref.] clearly shows. In the faculty (not neces-
sarily an official document) accorded to the penitent is neces-
sarily involved also the grant ex parte superioris of the cor-
relative jurisdiction.  Sunt enim hse duo quasi relativa eb
connexa, subjectio unins et jurisdictio alterius ; et ideo uno
concesso, alind concedi necesse est.”

This faculty may be acquired in three ways: 1. & jure;
9. ox consuctudine ; 8. persomaliter. A jure—this Suarez
reckons as twofold ; and that the Pope alone has the
1ight & jure divino to choose his confessor. “A jure ccclesiastico
bishops and their superiors, as well as inferior exempt pre-
lates, have the faculty [xxvii. 2, 4] The faculty is not ter-
minated umo acti, bub extends to the choice of any number
of confessors. No special cause is needed for its grant, the
simple wish of the penitent is sufficient reason.

One case, or rather class of cases, must be more particularly
considered. That is, where it may be rightly presumed that
the penitent has acquired this faculty ex vi circumstantiis,
Presumption, I may observe, must never be de futuro, but
strictly de presenti. These cases are, when the parochus is
ignorant, and likely to be an unfit confessor ; when he is
absent, and has left no representative ; when he is dead or
token suddenly ill ; if, when asked to hear the penitent's

~ confession, he refuses to do so or cannot do so; or if the
penitent have any reasonable cause for not confesssing to the
parochus, and knows that that cause is known to him. There
is a certain divergence of opinion whether in these cases the
penitent may choose another confessor. So far as my study
of the subject extends, it appears to me that the balance of
authoritative opinion is decidedly in favour of his doing so.
And this chiefly on the ground that the grant of all juris-
diction to priests in foro peenitentiee is in favorem. peeni-
fentis, and not as a mere personal gift to themaelves, or as if
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were an appendage of dignity. Thus S, Bonaventura [Tn 4
Sent, dist, 17, 3. 1. 2] says, as to liberty of confessing to other’.
than the proprius sacerdos, that there are threc cases in
which the penitent may do so: 1. If the proprius sacerdos
has given the other priest leave to hear confessions. 2. If
the other priest have leave cither in plenam or in casu from
the superior; and such leave is commonly granted, he says, on
account of the general ignorance, &c. of parochi. 3. Though
people ought to confess to their proprii sacerdotes “si sinb
boni et idonei,” yet “si parochianus habet causam legitimam
propter quam rationabiliter refugit ipsum vel quia solicitat ad
malum vel quia timet revelationem confessionis vel quia sim-
plgx ost ot idiota, &e.,” then he may freely go to another
priest. Suarez [xxvil. 2. 12] says, “ De omnibus fidelibus
pro aliquo casu invenitur guoddam speciale jus in cap.
Placuit 9. q 2. de Peniten. d. 6, ubi multi inbelligunt con-
cessam. esse cuibilet fideli facultatem eligendi confessorem
¢l proprius sacerdos est ignorans.” And he says that Navarrus
and others think that this at once frees the penitent, Butb ha
himself thinks that he ought to go to the bhishop ; but if the
bishop also be ignorant, then the penitent is free. On the
contrary, Victoria [ Swm. Sacr. 146] holds that in case of moral
or physical disqualification of the proprius sacerdos, and the
refusal of the superior to grant a facultas eligendi, that the
penitent must be content with eliciting an act of contrition.
He admits, however, that the authority of De Palude is
against him, I may also add that Sylvester [Swmma. Sum.
s v. Cunfessor, i. 14] says that if the proprius sacerdos refuses
to hearthe confession, and does not send the penitent ad con-
fessorem determinatum ¢ videtur ei (se. peenitenti) tacite dare
licentiam ut pro ea vice ille confiteatur cui voluerit.” And
Martinet [Theologia Moralis, iii. 11. 2] seems to take the
game side, You will, T think, agree with me that unhappily
at the present time among ourselves there are a very large
number of penitents who on the above principles must be
presumed to have the facultas eligendi quite independently
of whatever interpretation the exhorfation may be made to
bear. They have also, as you will perceive, an important
bearing upon the question of our penitents making their
confessions when in dioceses out of Ingland. My own
advice in all such cases would be,—go to the proprius
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sancerdos of the place where you are ; tell him without any
reserve what your ecclesiastical position is; he will probably,
if not certainly, refuse to hear you; but by such refusal he
ot once frees you, and, as Sylvester expressly says, gives you
tacitly permission to go to another priest, and in giving that
permission, gives to the priest you choose the jurisdiction he
needs.

The second way in which the facultas eligendi may be
acquived is ex consuetudine. That is, of course, not the
custom of certain persons choosing their confessors, but the
custom of the superior tacilly permitting a certain elass to do
so. There are two cases In which this custom prevails
[Suarez, xxvil. 3. 2], viz, in the caze of all secular priests,
both parochi and simple priests, and in the case of those who
have only venial sins to confess, and who are therefore mnot
bound to go to their proprius sacerdos. The remaining way
in which the faculty may be acquired is by personal grant
from ‘the superior. Thismay be given either individually, or
to a class of the subditi, or even to the wholebody. It may
be granted not only by the immediate, but by any superior.
Thus, if the bishop grant such faculty, no licence is needed
from the parochus, and so on, And, on the other hand, the
superior can, if he should ses fif, reverse the permission
accorded by the inferior; but all who have ordinary juris-
diction in foro peenitentiz may grant the faculty : ¢ omnis ille
qui ‘habet jurisdictionem ordinariam in hoc foro respectu
aliquorum fidelium potest illis conceders hanc facultatem
eligendi confessorem ; dumnmodo confessor habeab conditiones
requisitas, ut ipse possit suam jurisdictionem ei delegare : ita
enim est semper hoee facnltas intelligenda ” [Suarez, xxvil. 1.
1.] Hence the bishop and the parochus, as well as every
one included under the latter title, can grant this faculty.

The permission to choose a confessor is to choose one who
is fit, “idoneus.” Who is a “sacerdos idoneus” in respect to
the tribunal penance? Clearly every one who has ordinary
Jjurisdiction must be presumed to be idonsus. Thus Suarez
[xxviil, pref.] says, “omnis ille qui ordinariam habet juris-
dictionem in hoc foro ratione sul munere suppositur idenens,
et id quod sufficit ut reputetur idoneus ad tale munus sus-
cipiendum sufficit etiam ut sit idoneus ad hoc sacramentum

ministrandum.” That is, the penitent may prima facie take

¥ THE CONFESSIONAL, 293

it that such priest is idoneus. But if he is morally sure

that such priest is wanting in the essentials which constitute

“fitness ” for the office of confessor, then the fact of the
possession of ordinary jurisdiction would not constitute a
sufficient test, and the penitent would have no right to sub-
mit himself to such a confessor. For to do so would not be
rightly and duly to submit himself to the power of the keys,
inasmuch as the confessor, ex hypothesi, would be one Whp
would not know how to use the keys. And not onlyis it
not permitted to a penitent who has the facultas eligendi to
go to a priest who is not idoneus in other respeots, even
though he have ordinary jurisdiction, but he .could _not
licitly confess even to his parochus “si peenitenti moraliter
constet scientiam illius sacerdotis respectu consclentims sum
non esse sufficientem, quia veritas preeferenda est prassump-
tioni” [Suarez xxviii. 2. 9], Now fitness in the minister of

the Sacrament of Pemance consists in three things: L.

Potestas. 2. Bonitas. 3. Scientia. Potestas is two-fold,
natural and supernatural. Nabural—that is, that the con-

~ fessor must be physieally and mentally capable of hearing

and nnderstanding the penitent: Supernatural —in that he
must have the power of order. Donitas is not of course
necessary for the absolution pronounced by the eonfessor to be
valid. He may be a heretic or anything, so long as he has
not been visited with ecclesiagtical censure. Bub as the
facultas distinctly requires, ex jure communi, that the penitent
shall not choose one whom he knows to be unfit, and there-
fore the implied grant of jurisdiction is restrieted, it would
follow that jurisdiction does not pass to a conf:essor not
idoneus, if the fact be morally known to the penitent, and
hence that the confession and the absolution following
would not only be illicit, but invalid; though in the case
of confession made to the proprius sacerdos, if not idoneus, it
would be only illicit, but not invalid. [cf. Suarez xxvil
1. 4. &c:] I would remark, with regard o our own present
necessitics, that under this head I should certainly be dis-
posed to reckon the fact of the proposed confessor not being
one who himself used confession as distinctly disqualifying
him for the office. Indeed, it would seem to be exceedmglhy
important to wamn our people that they do not make their

" confessions o such priests.
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says, “Sciendum autem quod in absolutione penitentiali prin-
cipaliter consideratur potestas ordinis, secundario potestas juris-
dictionis. Unde sive detur confessori licentia audiendi; sive
confitendo licentia confitendi, vel confessorem eligendi, sufficit
quia tunc quasi cedit alils jus suum.” Soto [In 4 Sent. d.
18. 4, 8. i]: *“His tamen non obstantibus [sc. consideration
drawn from the places of the Corpus Juris‘already referred
to] non est timendum quia quos voluerint eligere valeant, et
hsee est opinio communis. . Et ratio est qupd_udl absolutionem
solum requiritur potestas ordinis et jurisdictionis; et quidem
potestatem ordinis quicungue sacerdos habet, et jurisdictionem

ille qui privilegium coutulit per electionem peenitentis qui el

confert.” Medina [Codex Confess. Trvact. ii. q. 34], after
elaborately discussing the contrary opinion, concludes that
¢ Oppositum tamen videtur tenendum cum theologis ot pro-
batur primo quia episcopi qui habent a jure licentiam qué
possunt sibi eligere confessorem virtute hujusmodi licenti®
possunt simplicem sacerdotem eligere et valet absolutio ut est
communis practica et consuetudo; igitur etiam Paroch_lanl_ls
habens licentiam & curato vel episcopo vel alio or@marl?’
poterit virtnte talis licentiz eligere sacerdotem_mmphcelm.

Sylvester [Sum Summa. v. Confessor, L. 5] having carefully
criticised the opposite arguments, asserts, ** Nec obstat; quia
dico quod quilibet sacerdos ex quo est sacer'do&_x habens claves
habet potestatem ligandi et solvendi et jurisdictionem in
habitu, licet exercitium non habeat ex defectu subditorum sive
materiee tantum. TUnde cam sibi materia exhibeater per talem
licentiam exercere potest suam potestatem et absolnt quam
habet propria auctoritate,” Franciscus & Victoria, a canonist
whose authority is acknowledged as of the very greatest weight,
although his works are now so exceedingly searce as to be little
known, says [Summa Sacramentorum, 150, *“ Queeritur utram
qui habet auctoritatem eligendi confessorem per bullas vel alia
rations quacunque possit eligere simplicem sacerdotem nondum
expositum ad aundiendas confessiones. Respondeo absolute
quod sine quocunque scrupulo potest eligere quemcunque sacer-
dotem. Ratio est quia in hoc solo differt sacerdos.haber}s
jurisdictionem a non habente quod ille l}abet mater}a,m, hie
autem non ; et huic nihil aliud deficit ad hoc ut possit absol
vere, nisi materin circa quam exerceat potestatem quam accepit
dum fuit ordinatus. Cum ergo recipienti bullas [&e.] detur

potestas subjiclondi se cui voluerit, jam. talis gacerdos electus
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habet materiam et jurisdictionem cirea illum, unde nihil sibi
deficit. Etita tenendum est.” At the risk of being tedious, T
must ask you to allow me to finish this part of our inquiry by
quoting to you the opinion of Suarez, as he has gone so very
fully into the subject, as to who is a sacerdos idoneus. He
clearly comes to the conclusion that it is competent to the
parochus to delegate his jurisdiction to a simplex sacerdos
without any licence or approbation from the bishop, and that
it is also competent to tha penitent who has a facultas eligends,
to choose a like priest. Buarez thus sums up the question
[Disp. xxviii. 8. 5]: *“Dico ergo primo parochus ante Con-
cilium Tridentinum ex vi juris communis poterat ot valide
et licite suam jurisdictionem committere cuisunque sacerdoti
qui secundnm naturale seu divinum jus idoneuns esset ad hoe
sacramentum ministrandum ; etiamsi aliam jurisdictionem
vel episcopi approbationem non haberet. Probatur quia in
delegante erat potestas, quia hsme convenit illi ex vi ordinarie
jurisdictionis, et hmc non erat ligata aut impedita, ut sup-
ponimus, quia ex parte ipsius parochi nullum erat jus positivum
prohibens illi delegationem, immo neque nunc est [sc. post
Tridentinum] ut infra videbimus. Rursus ex parte alterius
extremi in sacerdote erat capacitas, et nullum etiam erat jus
specialiter requirens in illo alterutram ex dictis conditionibus
quia neque in concilio, aut pontificio decreto ostendi poterit,
neque etiam ex natura rel sequitur; nam cui committebantur
oves tanquam ordinario pastorl etiam poterat committi cura
assumendi dignum et sufficientem coadjutorem ; et ideo quam-
diu hoc non prohibebatur censebatur commissum. Atque hoc
modo posset responderi ad illos antiguos canones negantes posse
sacerdotes reconciliare peenitentes sine licentia episcopi; nam
qui a parocho habet licentiam, mediate saltem censetur habere
ab episcopo, qguamdiv id non prohibet, Quamvis fortasss illi
canones loquantar, vel de reconciliatione ques fiebat de publicis
peenitentibus vel de eo tempors quo episcopt erant quasi imme-
diati pastores snarum dicecesium, absque divisione parochiarum
per propria beneficia. - Sewper tamen [I ask your attention to
this] subintelligenda est conditio, dummodo talis sacerdos non sit
specialiter suspensus, vel prohibitus ab episcopo, nam hee ipsa
conditio in jure divino aut naturali fundata est.” And then
he in like manner proves that the penitent, having faculty to
choose his confessor, may choose any priest idoneus & jure
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divino et natarali. [n. 6.) “Dico secundo, stando in jure
antiquo, per generalem facultatem datam ad eligendam con-
fessorem eligi poterat quilibet sacerdos jure divino idoneus,
absque alia conditione aut approbatione jure humano requisita.
Probatur eodem fundamento quia nullum ostendi potest jus
ubi hoe sit prescriptam. TUnde si superior dans facultatem
expresse declararet in hoc sensu illam dare, dubitari non potest
quam talis facultas esset valida.” He explains this latter
sentence thus: [n. 7] “XEx quo ulterius infero quamvis daretur
facultas per hec generalia verba, sacerdotem idoneum, non
fuisse Lmitandum ant necessario interpretandum de sacerdote
declarato idoneo publica auctoritate, alterutro ex dictis modis ;
quia haee declaratio aut limitatio non habetur in jure, neque
est necessaria ex vi solius rationis quia aliis modis potest
sufficienter constare de idoneitate confessoris; scilicet per
experientiam, aut publicam famam seu notitiam aut per aliorum
fide dignorum testimonium.”

The applicability to our own casc of what I have just laid
before you will be at once perceived. There can be no ques-
tion but that laity as well as clergy of the Anglican obedience
have, by virtue of the exhortation, the facultas eligendi con-
fessorem granted to them in the most unequivocal manner.
The enly point about which there can be any doubt is,
whether the words « discreet and learned ” ave to be taken by
way of limitation, or whether they are simply equivalent to
«idoneus.” If the latter, then there can he no doubt but
that all of us may choose any priest we like as our confessor,
and that he can licitly and validly absolve us, subject to eer
tain restrictions, quoad locum, which T shall presently de-
seribe, and supposing him mot to be prohibited by the dio-
cesan, and to be idoneus & jure naturali, But the doubt is
whether ¢ discrest™ is or is nob a technical term. Let me
put before you such evidence as I know of on either side,
Tet us take fizst the opinion that ¢ disercet ” is a technical
word. In anote on p, 104 in his book, “The Doctrine of
Confession,” Br. Carter gives the following as the opinion of
Dr. Trons, ag to the meaning of discrest:—* This is a term
well known in Canon Law. It does not mean any common
virtue which a man may attribute to himself, but definie
virtues ascertained by the bishop or ordinary. Discreet’
canonically means, approved by the bishop as discreet, and
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“learned,” approved by the bishop as learned. They are
technical terms. Thus a priest may be discreet for one thing
and not for another. TLyndwood says, that Rural Deans may
hear confessions in their own parishes (because they are
parsons), but they may not hear them elsewhere, because they
are not -discreet, le., specially commissioned for such an
exercise of their powers.” Now Du Cange s.v. Discretus, says
“apud Scriptores nostros medii @vi non semel occurrit vir
discretus pro viro prudenti.” Vossius [De Vitiis Verborum,
5. v.] inveighs strongly against the use of discretus as equiva-
lent to prudens. But the force of his invective is lost unless
we admit that medisvel writers did use the word in this sense.
Du Cange, who relies on the statement of Vossius, must,
I think, have drawn too hasty a conclusion from his words.
The only certainly technical use I kuow of is, that the repre-
sentatives sent to the general chapters of religious orders from
the provincial chapters, or rather from the chapters of the
dependent houses, were called Discreti [see Andre, Dict. du
Droit Canon s. v.] And in convents Discrete was a title given
(I quote from Du Cange) to those *“ quibus rerum secretiorum
incumbit cura qum ad secretiora consilia admittuntur ; - ut
fratres maturi in [monasteriis] virorum.” Discretio was also
used in a quasi technical sense as a title of honour applied to
high officials. Thus Robert de Beauchamp, temp. Henry I1L
addresses a certificate, * Domino et amicis meis thesaurario
et baronibus de saccariis . . . . vestris discretionibus, etc.
[see Madox, Formulare dnglicanwm p. b, n, xi.] Latham in
his excellent edition of Johnson’s Dictionary draws a distine.
tion between **disereet” ard *discrete.” The former he
gives as equivalent to prudent, circumspect, &e., the latter as
the equivalent of diseretus—distinct, disjoined. But I think
I may say (and I have the authority of an eminent biblio-
grapher, to whom I recently put the question, with me) that
this distinction of spelling cannot be really drawn, mor, if it
could be, would it be possible to build. securely upon it. T
may however mention that in beth the folio Londen editions
of May and June, as preserved in the Cambridge University
Library, the word is spelt discrete (meaning, according to
Latham, separated). The same spelling is employed in the
Worcester quarto of the Second Prayer Book. I may also
refer to one passage in a modern though old-fashioned writer,
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Mede, in his Diatribe, p. 191, ed. 1642, says, ** Nay it is very
probable that to show their despiciency of the poor Gentiles,
and to pride themselves on their prerogative and discretion
from them, &e,”

Doubtless it s due to my less varied reading, but I must
say that, so far as my knowledge of canon law goes, I must
arrive at quite a different conclusion from that maintained by
Dr. Irons. So far from being aware that discreet is « a term
well known in canon law,” I should have said that it was
quite unknown in a technical sense, except in the very limited
instances I have given above, which, though, as you will

doubtless think, not touching our case very nearly, are still -

the nearest I know of, or after considerable pains have been
able to discover. T shall be exceedingly obliged to any of
the Society who will kindly give me any nearer references.
Dr. Irons refers in s general manner to Lyndwood, But
Lyndwood’s authority appears to me to go directly against
him. Thus the decree D¢ confessoribus of the Council of
Oxford, eap. Quoninm de Peenit (p. 326, ed. Oxon.) runs thus,
« Quoniam nonnunquam ob defectum confessorum et quia
decani rurales et personsm erubescunt forte confiteri suo
preelato, imminet periculum animarum ; volentes huic morbo
mederi, statuimus ut certi confessores prudentes et discreti
per singulos archidiaconatus ab episcopi loci statuantur.”
Lyndwood’s gloss on discreti shows clearly enough, even if the
structure of the sentence did mot, what is the meaning to be
attached to the word. He says, ** Discreto quidem facienda est
confessio.” And then, in order to explain who is discretus,
he refers us to the gloss on cap. omnis utriusque seyus, NOW
that famons canon says that the priest to whom a penitent
goes who is allowed to choose his confessor, must be * sacerdos
diseretus et cautus, ete.” And a note of the Corpus Juris-
refers us further as to discretus to Peter Lombard’s descrip-
tion of a confessor, On turning to the famous Master of the
Sentences [iv. dist. 19, Qualem. E.] we fmd he says, ““ex his
satis perpenditur qualis debeat esse sacerdos qui alios ligat et
solvit, discretus et justus; alioquin mortificat swepe animas
que non moriuntur et vivificat qum non vivant et ita incidit
in maledictionis judicium.” Is there in all this the least
trace of discretus being a technical word ? It is perfectly clear
that it is used wholly in a moral sense. And this is con-

s
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firmed by the Master's use of indiscretus a little further on
[20 c.], where he considers the case of a penitent to whom a
« sacerdos indiscretus” had given an improper penance. Fur-
ther I may remark that the canon Omnis, etc. confirms this,
by its use of the phrase, ‘“postquam ab annos discretionis per-
venerit,” which the gloss on the word explains, “id est cum
est doli capax quia tunc potest peccare.” Again, the Constitu-
tion of Kdmund, De penitentia (Lyndwood, p. 330) has,  nisi
in casibus cum sacerdos nom potest, vel absens sit, vel stulte
vel indiscretd non valt.” Here again indiscreté is clearly not
used technically. But in his gloss on v. discretis cap. In
causis De judic., Lyndwood completely disposes of the casc.
1 presume this is the canon Dr. Trons refers to. It rung thus :
¢ Statuimus vt decani rurales nullam causam matrimoniale de
cetero audire prassumant, sed earum examinatio non nisi dis-
cretis viris committatur.” On this Lyndwood says: “Hic
nota quod discretio idem est quod divisio, scientia, discussio
vel quarumlibet rerum consideratio ad quod tendat, et dicitur
diseretio omnium virbutum esse mater. Kt hee diseretio con-
giderari debet in hac materia maxime ut is cui talis causa
committitur sciat discernere circa ea que in talibus causis
o parte Julls Canonici sunt ponderanda.  Sed numquid deca-
nus ruralis ex commissione speciali possit cognoscere in causa
matrimoniali sl sit vir diseretus et jureperitus........Unde
gl talis decanus ruralis alias sit ad talia discrebus, sciems,
ot idomneus bene potest talis causa sibi committi.” 1L confess
this seems to me to point to an entively different conclusion,
not only asto discretus, bub as to rural deans, to what Dr.
Trons draws. And once again T submit there is no trace of
discretus meaning anything technical. I think I know every-
thing that is said in Lyndwood about rural deans, and yet I
certainly do not know anything which can support Dr. Trons’
statement. On the contrary, it would appear from the con-
stitution Quod in quodam of Otho, that rural deans could do
more than only hear the confessions of their parishioners.
They were & jure the confessors of the clergy of their
deaneries. 1 know of no statement that they were not dis-
creet to Lear confessions. The instances, however, in which
Lyndiwood uses discretus and indiseretus in the moral sense
are extremely frequent. Thus in the gloss on dlterius

. parochianus, in cap, Sacerdos de Peenit, he gives as one of
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the exceptions to the rule that people must confess o their
proprius sacerdos, “quando proprius sacerdos indiscretus
est ; " there can be 1o shadow of doubt what the use of the word
is here.  On the whole I must submit to you that Lyndwood
does not use discretus in a technical sense. That the word
was used in medimval and contemporary times, and by
canonists, as equivalent to prudens is quite certain. Thus, to
mention only one place in Suavez, he uses the word thus in
xxviil, 2, 18, T have already shown that the Canon Owmnis
utriusque sezus so uses it. There is a similar use in the
decretal of Gregory IX. [Ew Decret. Gregory. v. 38. 16]
“ Ne pro dilatione peenitentiee periculum immineat animaram
permittimus episcopis et alils superioribus neenon minoribus
Prelatis oxemptis ut etiam preeter sui superioris licentiam
providum et discretum sibi possint eligere confessorem.” We
have seem that such confessor need not have jurisdiction
otherwise than through this facnlty, and that he need not be
approved, and indeed Melehior Canus (p. 950), in a marginal
note, expressly takes it so in reference to this case, though he
disputes certain inferences, so that it is quite clear that the
Corpus Juris itself uses discretus not in the technical sense.
As to contemporary nsage, let me only remind you of “ dis-
creetly, advisedly, and soberly” in the Marriage Service;
“ Jiscreet” in Genesis x1i. 33, and Titusil. 5; and lastly,
of Shakespeare's use of it [Coriolanus IT1. 1]—
¢ Teas fearful than discreet,

You love the fundamental part of state

More than you doubt the charge of t.”

From all this evidence I must ask you to draw your own
conclusions. I cannot myself entertain any doubt but that
the words * discrest and learned” have mot a technical
meaning in the sense of indicating any licence or approbation
or appointment, by the bishop. But does it necessarily follow
that they are no more than a somewhat pleonastic equivalent
of “sacerdos idoneus?” I can scarcely think so. Ilere,
indeed, I can only give you my opinion, and ask you to eon-
sider whether the grounds of it are of any weight. The point
is one on which direct evidence is not forthcoming ; we have
nothing but presumption and analogy to guide us. First,
then, I remark that general Liberty to go to a confessor other
than one’s proprius sacerdos is not a custom of the Anglican
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obedience only, but obtains throughout the whole Western
Church. Everywhere the faithful go to whom they will
but with limitation. The confessor must not be simplex
gacerdos. Thus Benedict XIV. [Inst. xviil. 9] says, “ Apparet
confessionis precepto satisfacere qui peccata sua cuilibet pro-

" bato sacerdoti confiteatur.” Nor does this limitation militate

against what [ have alrcady drawn your attention to, as to
the freedom of the choice where there is the facultas eli-
gendi, because this is not properly a case of such facultas,
inasmuch as, as we have seen, it cannot be generally gained by
custom. THence probato here must mean one having ordinary
or delegated jurisdiction, either as a curatus or ex privilegio.
Next I notice that the exhortation is read by one having
ordinary or delegated jurisdiction, who says, “Let him come
unto me, or to some other discreet and learned minister,”
thereby putting himself into the class of the ¢ discreet and
learned.” Now what is it that differentiates the priest who
uses these words ! what gives him a right to call himself a
« discreet and learned minister 17 < No man beareth witness
unto himself ;” so it cannot be simply an assertion that he
possesses the moral and intellectual qualities of a good con-
fossor. Nor can it be only that he is so by virtue of his
ordination, because if 'so, all priests would mecessarily be
“discrect and learned,” as part of the indelibility of Holy Order,
and then the words would be a somewhat offensive redund-
ance. We are then, I think, thrown back on the possession
of jurisdiction (ordinary or delegated) as the sole possible
differentiating factor. This it 1s that points a priest out
as being, & jure ecclesiastico, « discreet and learned ” in foro
poenitentiss, because prima facie it is to be presumed that,
unless he were so, he would not have obtained such juris-
diction ; though we know, unhappily, that at the present time
in the Anglican obedience it would be the exception rather
than the rule to find ourselves able to act on such primd
facie presumption when choosing a confessor, because we
should be reluctantly obliged to admit that the priest * dis-
creet and learncd” & jure ecclesiastico is now but too often
not “idoneus ” & jure naturali. T submit to you then, with
some considerable contidence, that the words “ discreet and
learned ” arc a limitation on the freedom of the penitent in
choosing a confessor, and are a direction to him to choose one
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who has ordinary or delegated jurisdiction, and that if the
penitent does not do 80, his choice will then be an invalid
choice, and’ the absolution’ pronounced he null and void
through defect of jurisdiction.

I would also offer to youw ong further consideration in sup-
port of the opinion T have advanced. Tt is this,—that to
assume that no limitation was placed on the choice of the
confessor would he to impute to the antharitics of the Anglican
obedience a very grave degres of carelessness, if not eriminal
neglect, in regard to the regulation of the highest depart-
ment of the pastoral office. This may seem strong langunage.
It is not so strong as that used on this very point by
Melchior Canus, though the scope of what he contemplates
is much less. Tt is not the case of millions of souls that he
is speaking of, but only of the comparatively limited number
to whom in the Roman obedience the facultas eligendi is
granted. Considering the fact that those who have it there
are ordinarily quite capable of wisely, or sufficiently well,
choosing their confessor, and considering also the ungues-
tionable fact that, as we have seen, the older discipline was
clearly against him, you will probably agree with me that
his words ave unnecessarily severe.  Still he says, * 81
summus Pontifex instituerit judices in foro interiori omies
sacerdotes simplices sine aliquo examinatione et probations
peccaret mortaliter quod mon est existimandum de summo
Pontifice in generall et publica concessione” [felect. de
Pepit, vi. p. 951.] And again: “ Preeteres ridiculus esseb
immo nefarins summus Pontifex si cxamen et probationem
idonei confessoris relinqueret arbitrio cujuslibet popularis”
[Zbid. p. 952.] But I should, for my own part, scarcely
think these sentences too strong were they applied, mutatis
mutandis, to our own case. The supposition I comhat seems
0 mo to be one without any parallel, and full of difiiculties
both practical and theoretical. These difficultics arve low-
ever, I venture to think, obviated by considering the words
« Jisereet and learned ” to be a limitation of choice to those
who have jurisdiction, either ordinary, or delegated to them
by some one having ordinary jurisdiction, viz. hishop, paro-
chns, &e., or at least to those who Lave the right o hear
vonfessions ex privilogiis. Such arc regulars, if they are
such canonically spealing ; that is, if they are recognised by
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mortis; 2. In éertain special conditions of the penitent, e.g.,
when he is bound to say mass, or to communicate, or cannot
avoid doing either without giving scandal, and his conscience
requiring him to go to confession, he cannot go to a confessor
other than one about whose jurisdiction there is doubt, with-
oub eithet—1. grave incommodum—2. danger of makinga
had confession—or 3. danger of causing the name of an
accomplice, or partner in sin, to become known. DBut there
is the condition attached, if absolution is given in such
case, “ub detnr sub conditione et cum onere iterandi con-
fessionis.” When the doubt is of the second kind, namely,
that there may be sufficient juisdiction, but, on the other
hand, there is a contrary opinion, which is at least probable :
in this case it is permissible to confess to a priest aboub
whose jurisdiction there is such doubs, if recourse cannob be
had to another. Suarez [ubi sup.] says, “ Primus modus
dicendi esse potest hoe ipso quod minister juxta probabilem
doctorum sententiam eensetur habere jurisdictionem ad minis-
trandum hoc sacramentum quandocunque ila utitur ve vera
illam habere ex tacita Feclesiee concessione, Kt hoe prinei-
pium in jure receptum est ut qui communi existimatione ef
opinione magistratum gerit, licet in re ipsa munus illud vero
titulo non -obtineat, nihilominus gesta ejus valeant propter
comimime bonum, Frgo in preesenti quia probabilis opinio
gufficit ad hanc communem existimabionem verisimile est
¢cclesiam supplere defectum sl fortasse aliquis in re manet
et confirmatur ex universali ecclesise consuetudine quee est
sufficiens signum jurisdictionis.  Kst autem umiversalis
écelosim usus ub sacerdotes secure utantur hujusmodi juris-
dictione in administratione hujus sacramenti;” thab is, of
dourse, when neeessity calls, and no other priest can Do
had. DBubt Suarez concludes by very earnestly exhorting his
brother priests to be most cautious about using such juris-
diction, and never to do so unless necessily absolutely

compels them. Shall T he presumptuous, dear Master and

Brethten, if I venture, more especially in connection with

what T have suggested in respect to “ discreet and learned,”

t0' very humbly, yet eamnestly, endorse the appeal of Suarez?

And 50 if a priest is mistaken as to his jurisdietion, and

acts bond fide, or in canonical language, cum titulo colorato,

that- is with o defect in his jurisdietion of which- he is
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unaware, then, notwithstanding the defect, the ahsolution
he pronounces is both licit and valid, because the Church is
held to supply the defect—so communiter doctores. Dut if
he conceal the defect, or merely imagines without any gronund
that he possesses jurisdiction, that is if he acts sine titulo
colorato, then the common opinion is, that the absolution is
vold ; but some affirm that if the penitent is acting bong
fide, the Church in this instance also, supplies the defect
(cf Ferraris s. v. Confessarius I 84—40).

There remain two more points to which T must ask your
attention : they may however be discussed very shortly.
The first is as to the duration of jurisdiction. We have beon
chscuizmng jurisdiction quoad personas, we must discuss it
quoad tempus and quoad locum.

As to ordinary jurisdiction there is no difficulty ; that
of course lasts so long, and no longer, than the possession of
the munus out of which it flows lasts. ‘

- Delegated jurisdiction may be given either for a fixed
time or mot. If the time be fixed, it determines with the
la,ps:e of that time. 1f no limit of time be fixed, it continues
until revoked. But juisdiction may be limited as to time
by the circumstances of ifs grant, as well as by explicit limita-
tation; “si concessio sit ad actum limitatum, vel ad mate-
riam determinatam, ultra cam nou extenditur, propter rationem
factam qua eodem modo locum habet in prasenti.” [Suarez
xxvi. 3. 2.] Thus jurisdiction is determined by the accom.
plishment of the act for which it was granted, but lasts until
such act is accomplished, For instance, in the case of a
penitent having the facultas cligendi, that faculty, as we have
expressly seem, is not terminated wuno acto, that is by the
choice of one confessor, but extends to the choice of any
number. Now when a penitent chooses N. as his confessor
N.s jurisdiction extends over the penitent in regard to everyi
thing which forms the matter of the confession then made,
and is not terminated until absolution has been given. S(;
that if N. in the exereise of the potestas ligandi refuses abso-
Tution until & certain act, an act of restitution for instance
or some similar thing were performed, the performance oi7'
which he had & right to demand as a condition of giving
absolution, the penitent remains under N.s jurisdiction until
thiat act is performed, nor could he under such eircwmstances
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at the market cross, is the only thing at all parallel to a
practice which T must with all due deference to the great
names amongst us which are I know against me, call a state
of utter ecclesiastical anarchy. DBut T s only apparently
parallel, because the mendicant friars had jurisdiction: dele-
gated to them, and were expressly granted privileges ; how
far, however, conducive to ecclesiastical order, or the good of
the Church, hjstory must tell us.

It only remaing to sum up the conclusions I have en-
deavoured to present to you as rvegards the necessities of our
own position. They are chiefly these. Jurisdiction is
necessary for valid absolution, TIf belongs to all hene-
ficed priests in cure of souls, and cannot be taken from.
them, so long as they hold their benefices and are not sus-
pended by valid ecclesiastioal sentence. Tt also belongs to
all assistant curates, being delegated to them divectly by the
hishop. Tt can also be delegated to any pricst by any parochus,
unless the proposed delegate be inhibited by the bishop, or
there be any diocesan statute, or custom having the force of
statute, to the contrary. Such delegation may be temporary or
permanent, if the diocesan do not object. But no priest can
absolve unless he have such jurisdiction. All the faith-
ful of the Anglican obedience have the right to choose their
own confessor so long as they choose a priest who has ordinary
or delegated jurisdiction, or at least is a graduate in theo-
Jogy.  Priests may hear the confessions of their subditi,
that is, of thosec who are domiciled in their parishes, where-
soever they may be. DBut they cannot hear anyone else
except, within their own churches, or parishes unless they
have permission from an ordinary, either the parochus or his
superior. ~ Prelates, e.g. superiors of religious houses, if re-
cognised by the bishop or superior ecclesiastical authority, have
jurisdiction over the members of their own houses, and may
hear the confessions of any besides who come to them in their-
own monasteries ; but they cannot absolve elsewhere without
permission as above. The expression * disereet and learned,”
though mnot a techmical expression, yet means more than
idoneus & jure divino et naturali, and must be taken to mean

one having jurisdiction. Tt is extremely doubtful whether a
title to holy orders is a sufficlent qualification, It is not
permissible to act on doubtful jurisdietion, unless in cases.
of éxtreme mnecessity, and then only sub conditione,
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I have not attempted, dear Master and Brethren, to
present to you anything like an exhaustive treatment of this
subject. It would have heen at once presumptuous and
impossible to do so. ALl T have desired to do has been
to direct your attention to certain questions of the greatest
possible importance, and to ask you to weigh them. My
treatment of a subject so wide and so deep, has necessarily,
in the form T have had to adopt, been wanting in fulness;
but I can only trust it will not be found wanting in accuracy,
though if it be so I shall be most thankful for correction,
AT can lay claim to is that T have tried not to put forward
my own views—and T hope, except where I have specially
indicated the fact, that T have not done so; but simply to
follow, as far as my limited studies in so 01eat a field as the
sacred seionce of Canon Law have extendud the dicta and
the reasonings of approved writers and canonists, TIf T have
appeared at "all too assertive, I beg that your charity will
aseribe this fault to my desire to be as brief as might be.

‘Whether you are able to accept my conclusiens or not,
I know you will agree with me as to the importance of
this inquiry, concerning, as it does, not gimply a matter of
ecclesiastical order, bubt grave points in the practice of the
science of all sciences, the science of souls,





